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agents. Upon this ground we think the charge must be regarded 
as calculated to mislead the jury, and we must, therefore award 
a new trial. 



Supreme Court of Pennsylvania. 

FARMERS AND MECHANICS' NATIONAL BANK v. GIRARD 
INSURANCE AND TRUST CO. 

A sale under a writ of partition is a judicial sale, and discharges the lien of 
judgments and of a mortgage by one of the tenants in common of his undivided 
portion. 

Such mortgage is discharged in Pennsylvania although it be a first mortgage and 
have priority of all other liens. The Acts of 1830 and 1845 only preserve the 
lien of such mortgage from discharge by sale under a writ of execution. 

What irregularities in the proceeding for partition will not vitiate it. 

Certificate from Nisi Prius. 

The opinion of the court was delivered by 

Strong, J. — The question raised by this record is, whether 
the lien of the mortgage of Paul D. Geisse to the Farmers, and 
Mechanics' Bank, on his undivided third of the lot in dispute, 
was divested by the sale made by order of the District Court, in 
the action of partition brought by one of the tenants in common 
against his co-tenants ? The plaintiffs contend that the lien of 
their mortgage was not disturbed by the sale, for two reasons. 
The first is, that the proceedings in the action of partition were 
so defective and irregular that in law they are a nullity as to the 
one undivided third mortgaged ; and the second reason is, that it 
is not the law that a mortgage given by one of several tenants in 
common upon his undivided interest is discharged by a sale in 
proceedings in partition, instituted and duly conducted by one 
of the other tenants in common. It must be admitted that the 
proceedings in the action of partition, the effect of which is now 
under consideration, were in some respects irregular. Whether 
there was anything worse than mere irregularity — anything 
requiring us to hold that all the tenants in common were not 
bound by the action of the court, we will proceed to inquire. 
The plaintiffs insist that the District Court had not jurisdiction 
of all the parties, and particularly of the owners of that third 
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which had been mortgaged to them. At the time when the writ 
was sued out, the owners of the land were Augustus Henry 
Geisse, who owned one undivided third ; Augustus II. Denckla, 
who held one-third as a trustee of Anna M. Everley ; and Clara 
Geisse, a minor, who owned the other third subject to a life 
estate in her mother, Clara A., alleged to have been married 

to Wilder. In the action, Augustus H. Geisse was the 

plaintiff, and the defendants named were Christian H. Denckla 
(afterwards amended by substituting Augustus for Christian), 

trustee of Anna M. Everley, Wilder, and Clara his wife, 

and Clara Geisse, a minor. Service of the writ was accepted 
by Denckla, and as to the other defendants, the sheriff returned 
" nihil habent, and published as commanded once a week for six 
weeks," &c. By the express provisions of the 1st section of the 
Act of March 26th 1808, and the 4th section of the Act of April 
11th 1835, this was an effectual service of the writ upon the 
defendants as to whom the sheriff returned " nihil habent," and it 
brought them within the jurisdiction of the court. It is a mis- 
take to argue, as has been argued, that because Clara Geisse was 
a minor, under the age of fourteen years, service of the writ upon 
her could only be made by service upon her next of kin, as re- 
quired by the Act of June 13th 1836, relative to real actions. The 
service spoken of by that act is personal. The requirement has 
no reference to cases where the defendants cannot be found in the 
county. Service in such cases is provided for by other Acts of 
Assembly. And in this case the legal effect of the sheriff's return 
is that there was no one in the county upon whom service of the 
writ against the minor could be made. Besides this, after the 
return, and after a declaration had been filed, setting forth the 
title of all the parties, the court expressly determined that ii 
appeared service had been made according to the provisions of 
the Act of Assembly, and they gave judgment. 

Again, it is objected that the writ did not designate Wil 

der, the husband of the tenant for life, by any Christian name, 
and therefore that the publication of the substance of the writ 
could not have been notice to him or to his wife, or to the mort 
gagees, of her interest. It is to be observed that this objection 
is urged by a lien-creditor, and urged collaterally to the record. 
It is not made by any of the parties to it. But a lien-creditor is 
not entitled to notice of proceedings anterior to the sale of the 
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property on which his lien rests. Neither Wilder nor his wife 
ever complained that they were not parties to the record, and 
were not duly summoned to appear. It is useless to discuss the 
question how far third persons, who had no right to be heard in 
the case, can object to the omission of the Christian name of one 
of the defendants. Certainly they cannot, if the court had juris- 
diction over the parties by any name, and, having such jurisdic- 
tion, gave judgment de terris. There is no analogy between 
misdescription of the names of parties in an action of partition, 
and misnomer of parties on a lien-docket. The effect of the lat- 
ter is due to statutory requirement. A lien-docket is part of a 
system of statutes against frauds ; but the substance of a writ 
of partition is notice to the parties in interest to appear. We 
hold, therefore, that the omission of the Christian name of Wil- 
der, if he had one, did not prevent the court from obtaining juris- 
diction over him and his wife, by the publication made by the 
sheriff. 

Nor is there anything in the objection that the summons 
required only Christian H. Denckla (as amended Augustus H. 
Denckla) to appear. There are clerical errors in the writ ; but 
the fair construction of it is that it was directed to all the ten- 
ants in common, except the plaintiff. The writ was so served. 
The court adjudged that service had been made upon all, and 
determined the interests of all, giving judgment that the part 
of each should be set out in severalty. We hold, then, that not- 
withstanding some faults and mistakes, which it is now too late 
for any of the parties to take advantage of, the District Court 
had jurisdiction of all the parties in interest. 

The plaintiffs next object that there was no judgment 
" quod partitio fiat" which, was a necessary pre-requisite to 
either partition or a sale. But this is a mistake. None was 
entered upon the appearance-docket until after the sale was made. 
The absence of such an entry does not disprove the existence of 
a judgment. One was entered upon the court minutes, and that 
is sufficient. The neglect of the prothonotary to transfer it to 
the appearance and lien dockets, at the time when it was entered, 
did no injury to the parties, nor to any person. 

That the proceedings were not copied at length into the par- 
tition-docket, as required by the Act of April 25th 1850, it is 
hardly necessary to say, can have no effect upon the sale made 
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under the order of the court. It was not the purchaser's duty to 
see that they were transcribed, and he had acquired his title before 
the transcript could be made. 

These are the principal objections urged against the validity 
of the proceedings in partition, as against the owners of the un- 
divided third of the lot mortgaged to the plaintiffs. There are 
some minor ones, which have no weight. In view of them, we 
think that the proceedings in partition cannot now be successfully 
assailed, either by Mr. and Mrs. Wilder or Clara Geisse, much 
less by the plaintiffs, who are strangers to the record. 

We come then to the more general question whether a sale in 
partition by writ discharges the lien of a mortgage on the undivided 
interest of one of the parties. A sale in partition is always for 
the purpose of enabling division. It is authorized only when it 
has been determined that the land which is its subject cannot 
be divided according to the command of the writ " without preju- 
dice to, or spoiling the whole." When that appears the law 
directs a sale in order to convert that which is impartible, into an 
equivalent that is capable of distribution. Such a sale is eminently 
judicial, more strictly so than is a sale by a sheriff under an exe- 
cution. It is made under an order of the court, its subject is in 
the hands of the court, and the proceeds are necessarily brought 
into court for distribution. The Act of 1799 requires that the 
moneys or securities, realized from the sale, " shall be brought 
into court," to be distributed. The whole proceeding is more 
directly the act of the court than in any other sheriff's sale, where 
the officer acts under instructions of the attorney, and where he 
may and often does distribute the purchase-money of the property 
sold without any supervision or direction of the court. That 
Orphans' Court sales in partition are judicial sales, was decided 
in Saclcett v. Twining, 6 Harris 202, and recognised in Jacobs' 's 
Appeal, 11 Harris 477. I am not aware that it has been directly 
decided whether a sale in partition by writ in a common-law court 
is judicial or not, though Allen v. Gf-ault, 3 Casey 473, substan- 
tially rules that it is. But without any positive determination, it 
is impossible to doubt that it is to be so regarded. It certainly 
has everything which in other cases is regarded necessary to make 
a sale judicial, and it is even less under private control than 
almost any other which is confessedly such. 

Next it is to be observed that judicial sales in this state dis- 
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charge all liens. This is a rule of almost universal application. 
There are indeed some exceptions to it, created by express statu- 
tory enactment, and others growing out of the peculiar character 
of the lien or encumbrance, but it has long been regarded as 
sound policy, that property purchased at a judicial sale should 
pass into the hands of the purchaser clear of all mere liens. 
Exceptions to the rule are allowed only from necessity. If pro- 
perty be thus sold the chances are greatly increased that it will 
bring its full value, thus benefiting alike, the owners and lien- 
creditors. Sales in partition have never been recognised as 
exceptional, and it is not easy to discover any reason why they 
should be. In them it is as much for the interests of the owners 
of the land, and for holders of liens upon it, or parts of it, that 
purchasers shall not be compelled to look after encumbrances, as 
it is in any other judicial sale. And encumbrancers have the 
same notice that is given to them in ordinary cases of sales under 
a venditioni exponas. They have no reason to complain, there- 
fore, if their liens be discharged from the land, and attached to 
its full equivalent, the proceeds of the sale. Surely a sale in 
partition should not be taken out of the general rule which regu- 
lates judicial sales, and their consequences, without some con- 
trolling reason. Exceptions are not to be multiplied unnecessarily. 
There is a close analogy between proceedings in partition in 
the Orphans' Court, and proceedings in partition by writ. The 
object in both is the same, and the modes of accomplishment are 
not unlike. Yet there is no doubt that under an Orphans' Court 
sale in partition the entire interest of an heir passes to the pur- 
chaser, who takes it disencumbered of all liens. In Commonwealth 
v. Poole, 6 Watts 32, it was held that liens might be satisfied out 
of the proceeds of sale. This would have been impossible, had 
the sale in that case not worked an entire conversion. And the 
Act of March 29th 1832, though it did not expressly enact that 
sales in Orphans' Court partition shall divest liens, recognised 
that such must be the effect. The 49th section declared that, " in 
all cases where, in consequence of proceedings in partition, the 
share, or any part thereof, of an heir in real estate shall be con- 
verted into money, either by reason of the impracticability, or 
inequality of partition, or by virtue of a sale or otherwise, the 
Orphans' Court before making a final decree confirming the par- 
tition, or sale as aforesaid, may appoint a suitable person as 
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auditor, to ascertain whether there are any liens or encumbrances 
on such real estate, affecting the interests of the parties ; and if 
it shall appear by the report of such auditor, or otherwise, that 
there are such liens, the said court may order the amount of 
money which may be payable to any of the parties against whom 
liens exist to be paid into court, and shall have like power as to 
the distribution thereof among the creditors or others as is now 
exercised by the courts of common law, when money is paid into 
court by sheriffs or coroners." In their remarks upon this sec- 
tion the commissioners to revise the Civil Code speak of it as an 
act of justice to possessors of encumbrances upon the interests of 
heirs in real estate, " which being converted into money by pro- 
ceedings in partition, the security of the encumbrances becomes 
seriously impaired." If sales in Orphans' Court partition divest 
liens upon the interests of the parties, certainly sales in partition 
by writ must work the same result. It is impossible to find any 
reason for a distinction. None is found in the fact that the Act 
of 1799 allows the sheriff to take securities, instead of money, for 
the sum bidden at the sale, for he must bring the securities into 
court, where they are to be treated as a substitute for the land. 
Besides, it has been held that in some cases an Orphans' Court 
may decree a sale on time : Davis's Appeal, 2 Harris 371 ; Bai- 
ley's Appeal, 8 Casey 40. The court can deal with securities 
taken as with money. 

It is worthy of notice that though the question before us has 
not been hitherto expressly decided by this court, the practice to 
distribute the proceeds of sale in common-law partition among 
lien-creditors of the parties has been partially sanctioned. In 
Browne v. Browne, 1 P. A. Browne's Rep. 97, it was assumed 
that in such a case the sheriff could not safely distribute the 
money among the parties without ascertaining what liens were 
upon the estate. There were judgments against some of the par- 
ties to the partition in that case, which the sheriff paid, or retained 
money to pay, and he was allowed for searches for judg- 
ments and mortgages. In Willard v. Norris, 1 Rawle 64, this 
court, remarking upon the case of Browne v. Browne, observed 
that " nothing could more clearly show how notorious is the rule 
that in every judicial sale in Pennsylvania, the land goes to the 
purchaser clear of all judgments and mortgages, and that out of 
the purchase-money, the sheriff, at his own risk, is to pay off all 
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these liens according to their priority, insomuch that though the 
Act of Assembly about partitions makes no mention of liens, yet 
by analogy, drawn from the notorious usage of the commonwealth, 
an allowance was adjudged to the sheriff for the fees paid for 
searches for judgments and mortgages, the owners of which might 
afterwards call upon him for their money." 

In addition to this, the argument from the inconvenience of 
selling subject to encumbrances upon the interests of some of the 
parties is not without weight. In many cases it would render 
partition practically impossible. It would produce great diffi- 
culty and uncertainty in the distribution, and it would exhibit the 
anomaly of a right conferred by one tenant in common superior 
to that which he ever possessed. It is true some of these incon- 
veniences may exist, even if encumbrances be discharged, as 
where there are ground-rents, or liens fixed by statute on the un- 
divided interest of a party. Such are inevitable, but they pre- 
sent no reason for adding others not necessary. 

For these reasons we hold that a sale made in partition by writ 
under the Act of 1799 does discharge the lien of judgments and 
mortgages upon the land sold, having the ordinary effect of other 
judicial sales. The consequence of this is that the lien of the 
plaintiffs' mortgage upon the undivided third of the lot in dispute 
was discharged by the sheriff's sale in partition, made in Novem- 
ber 1853, and their purchase under a judgment subsequently 
obtained upon it, without notice to the purchasers at the former 
sale, gave them no title against them or those claiming under 
them. 

We cannot yield assent to the argument that the lien of the 
mortgage was preserved by the Act of April 6th 1830, and its 
supplement of April 16th 1845. The first referred only to sales 
made by virtue of any writ of venditioni exponas, and the sup- 
plement extends the provisions of the act to all cases of sales 
made by virtue or authority of any writ of execution. The word 
execution has always been understood as meaning a writ to give 
possession of a thing recovered by judgment or decree. It is 
clearly distinguishable from a mere order of sale. The legislature 
doubtless intended to use the word in the sense in which it was 
commonly received. No one supposes that a first mortgage is 
not discharged by a sale under an order of the Orphans' Court. 
Yet an order of sale by the Common Pleas, in an action of parti- 
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tion, is no more an execution than is an order of sale for the pay- 
ment of debts, or for partition in the Orphans' Court. 

We need add nothing more. From what has been said it will 
sufficiently appear that in our opinion, there was error in giving 
judgment at Nisi Prius for the plaintiffs. 

The judgment is reversed, and judgment is given on the 
point reserved for the defendants. 



Supreme Court of Pennsylvania. 
STERLING HOLCOMB v. KATE B. ROBERTS, Admrx. 

An administrator may sue for breach of contract made with his intestate, although 
the breach occurred after death of the decedent and before grant of letters of 
administration. 

In cases where it is necessary for the purpose of supporting the rights of the 
intestate and for the benefit of his estate, letters of administration relate back to 
the death of the intestate. 

Writ of error to Common Pleas of Warren county. 

The opinion of the court was delivered bv 

Read, J. — The plaintiff's intestate purchased from the defend- 
ant the oak timber on lot No. 135, in Pittsfield township, and 
paid him for it. In the spring of 1864, P. J. Taft, as the agent 
and by the authority of Kate B. Roberts, the widow of J. L. 
Roberts, the intestate, cut and made a considerable quantity of 
staves without objection by the defendant. But when he com- 
menced to haul them to the Roberts mill, at Pittsfield, he was 
forbidden, and finally arrested on a capias in trespass, issued by 
defendant, and this prevented him from removing the staves. 

Letters of administration on the estate of J. L. Roberts were 
issued to his widow, the plaintiff, on the 10th August 1864, and 
this suit was brought to recover damages for this breach of con- 
tract; and the first question is, can it be maintained by the 
administratrix, and does the grant of the letters of administra- 
tion in this case relate back to the death of the intestate, and 
place her in the same condition as if she were an executrix ? 

The leading cases on this subject are our own case of Leber v. 
Kauffelt, 5 W. & S. 445; Thorpe v. Stallwood, 5 M. & G. 
760 (44 E. C. L.) ; and Foster v. Bates, 12 M. & W: 226, cited 



